STATE OF FLORI DA
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Petiti oner,
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RECOMVENDED CORDER

A formal hearing was conducted in this case on May 9, 2007,
in Shalimar, Florida, before Suzanne F. Hood, Administrative Law
Judge with the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Matthew Casey, Esquire
Departnent of Health
4052 Bal d Cypress Way, Bin C 65
Tal | ahassee, Florida 32399-3265

For Respondent: Thomas F. Gonzal ez, Esquire
Beggs and Lane
Post O fice Box 12950
Pensacol a, Florida 32591-2950

STATEMENT OF THE | SSUES

The issues are whether Respondent violated Sections
458.331(1)(m and/or 458.331(1)(t), Florida Statutes (2005), and

if so, what penalty should be inposed.



PRELI M NARY STATEMENT

On Decenber 11, 2006, Petitioner Departnent of Health,
Board of Medicine (Petitioner) issued an Adm nistrative
Conpl ai nt agai nst Respondent John C. Dali, MD. (Respondent).
The conpl aint all eged that Respondent violated Section
458.331(1)(m, Florida Statutes (2005), by failing to keep
| egi bl e nedi cal records justifying a course of treatnent of
Patient AR  The conplaint also alleged that Respondent
vi ol ated Section 458.331(1)(t), Florida Statutes (2005), by
failing to practice nedicine with that |evel of care, skill, and
treatnment, which is recogni zed by a reasonably prudent simlar
physi ci an as bei ng acceptabl e under simlar conditions and
circunstances in his treatnment of Patient AR

On Decenber 28, 2006, Respondent requested an
adm nistrative hearing to contest the charges against him On
February 12, 2007, Petitioner referred the request to the
Di vision of Adm nistrative Hearings.

On February 21, 2007, Adm nistrative Law Judge Charles C.
Adans issued a Notice of Hearing, scheduling the case for
May 9-10, 2007.

On April 30, 2007, Petitioner filed a Motion for Oficial
Recognition. On May 1, 2007, Judge Adans issued an order

granting the notion.



On May 1, 2007, the parties filed a Joint Pre-hearing
Stipulation. That sane day, Petitioner filed an unopposed
Motion to Anend the Administrative Conplaint to reflect the
| anguage for Section 458.331(1)(t), Florida Statutes (2005). On
May 7, 2007, Judge Adans granted the notion.

On or about May 8, 2007, the Division of Adm nistrative
Hearings transferred the case to the undersigned.

During the hearing, Petitioner presented the testinony of
Patient A.R and the expert testinony of Robert P.

Der Hagopi an, MD., F.A C.S. Petitioner offered Exhibits
nunbered, P1-P5, that were admtted as evi dence.

Respondent testified on his own behal f and presented the
factual and expert testinmony of Mark E. Schroeder, MD., and
Patrick J. Anastasio, DO O the eight exhibits offered by
Respondent, Exhibits nunbered R1-R6 were accepted as evi dence.

The court reporter filed the Transcript on June 7, 2007.
Petitioner filed its Proposed Recormended Order on June 18,
2007. Respondent filed his Proposed Recomended Order on
June 15, 2007.

FI NDI NGS OF FACT

1. Petitioner is the state agency responsible for

regul ating the practice of nedicine.



2. Respondent is a licensed Florida physician. He
practices nmedicine as a board-certified surgeon in Niceville,
Florida. Hs nmedical |icense nunber is ME 82923,

3. At all tinmes relevant here, Mark Schroeder, M D. shared
of fice space with Respondent in Niceville, Florida.

Dr. Schroeder is a primary care physician. He has been board-
certified in internal nedicine since 1989.

4. At all times relevant here, Patrick J. Anastasio, D.QO,
was a practicing physician in Fort Walton Beach, Florida.

Dr. Anastasio is dual board-certified in internal nedicine and
i nfectious disease.

5. In Novenber 2005, Patient AR was a 35-year-old
female. Her primary care physician was Dr. Schroeder. As part
of her medical history, Patient AR reported to Dr. Schroeder
that she was allergic to Anoxil/Anoxcillian.

6. On Novenber 2, 2005, Patient A R had an appoi nt nent
with Dr. Schroeder. Patient A R conplained that she suffered
from constant nausea and stomach disconfort associated with her
meal s.

7. On Novenber 4, 2005, Patient AR underwent a
gal | bl adder ultrasound to rule out her gall bl adder as the cause
of her nausea. The ultrasound indicated that Patient A R’s

gal | bl adder was nor nal .



8. On or about Novenber 29, 2005, Patient AR had a bl ood
test. The test results showed a positive result for
Hel i cobacter pylori (H pylori), which is a bacteriumthat
infects the stomach. H. pylori causes gastritis, ulcers, and
possi bly even gastric cancer in sone people. Oher people
infected with H pylori may never have these synptons or
pr obl ens.

9. On Decenber 6, 2005, Dr. Schroeder prescribed a 14-day
regimen of antibiotics to treat Patient A R’'s gastritis and
H pylori infection. Specifically, Dr. Schroeder prescribed
Tetracycline, Flagyl, and Nexium (a proton punp inhibitor).

10. Patient A R took the nedicine as prescribed for two
days. She then called Dr. Schroeder’s office, requesting an
alternative treatnment plan due to severe nausea and
sl eepl essness.

11. Before providing Patient AR wth an alternative
treatment plan, Dr. Schroeder consulted with Dr. Anastasio.

Dr. Schroeder explained that Patient A R was allergic to Anoxi
and that she had not been able to tolerate the regi men of
Tetracycline and Flagyl. After this consultation, Dr. Schroeder
prescribed a 7-day reginmen of the following: (a) the antibiotic
Biaxin to substitute for the Tetracylcine; (b) Tigan to help
with Patient AR ’s nausea; and (c) Xanax to relieve Patient

A. R ’s anxiety.



12. On Decenber 13, 2005, Patient AR had a follow up
office visit with Dr. Schroeder. Dr. Schroeder understood that
Patient A.R was doing better overall on the Biaxin-based
treatnent reginen.

13. On Decenber 21, 2005, Patient AR reported to
Dr. Schroeder that she had al nost finished her antibiotics but
was still not feeling well. Patient AR also reported that she
m ght have oral thrush and needed a prescription to treat it.

14. On Decenber 27, 2005, Dr. Schroeder prescribed Nexium
for Patient AR Despite mssing sone days of work, Patient
A.R conpleted the treatnent therapy consisting of Biaxin,

Fl agyl , and Nexi um

15. On January 3, 2006, Patient AR had another follow up
office visit with Dr. Schroeder. Dr. Schroeder’s records
indicate that Patient AR was doing well and that her gastritis
had resolved. Dr. Schroeder prescribed continued use of Nexium

16. On or about January 23, 2006, Patient AR called
Dr. Schroeder’s office to report problens with persistent nausea
and to request a referral for a “scope of her stonmach.” She
made the request based on prior discussions with Dr. Schroeder
as to the next option if the Biaxin-based treatnent regi nen was
not successful. Dr. Schroeder referred Patient AR to
Respondent for a possi bl e esophagogastroduodenoscopy (EGD or

upper endoscopy).



17. On February 13, 2006, Patient AR presented to
Respondent with conpl aints of epigastric and abdom nal pain and
nausea. Respondent’s record of the visit indicates that Patient
A.R had a history of H pylori infection in a post-treatnent
status. The record also indicates that Patient A R was
allergic to Amoxil.

18. On February 22, 2006, Respondent perforned an EGD on
Patient AR After the procedure, Respondent diagnosed Pati ent
AR wth noderate to severe gastritis. A pathology report
dated February 23, 2006, confirmed that Patient A R was
suffering froma H pylori stomach infection.

19. On February 28, 2006, Patient AR had an office visit
wi th Respondent to discuss the pathology results. During this
visit, Respondent inquired about Patient AAR’s reported and
docunented allergy to Anoxil. Patient AR told Respondent that
when she was 15 years old and suffering from nononucl eosi s, her
fam |y physician prescribed Amoxil for her.

20. Patient AR took Amoxil for about a week wth no
i ndication of a reaction or sensitivity. Wen she began the
second bottle of the antibiotic, Patient A R devel oped a head-
to-toe rash and swelling. The delayed onset rash did not
present an anaphylactic or life-threatening reaction. The
synptons resolved after cessation of the drug with no need for

further nmedical intervention.



21. There is a known interaction between ingestion of

anoxi cillin and nononucl eosis. The reaction manifests itself

in

a del ayed devel opnment of a rash occurring on the patient’s trunk

and extrem ti es.

Chil dren who take anoxicillin while infected

w t h nmononucl eosi s experience this synptomatic interaction in a

great percent age,

al nrost 100 percent, of cases.

22. Respondent discussed Patient AR ’'s previous history

of allergy to Anmoxil with Dr. Schroeder. Respondent’s record

states as foll ows:

She has an allergy to penicillin and
fail ed other non-penicillin based drug
reginmens for H pylori treatnent,
specifically, [T]etracyclinel/Flagyl and
Bi axi n/ Fl agyl both prescribed by Dr. Mark
Schr oeder . :

| imediately discussed this case with

Dr. Schroeder. M. [R] and her husband
shoul d both be treated with antibiotics for
Hel i ocobacter pylori infection concurrently.
After careful review of her previous history
with Dr. Schroeder, there is a possibility
that she is not allergic to anmoxicillin, as
she devel oped a rash while she had a
nmononucl eosi s infection, which is a conmon
side effect. Dr. Schroeder recommended a
trial of anoxicillin/Biaxin as she has
exhausted all other H pylori treatnents
that are not penicillin based. She wll
take her anoxicillin judiciously, and if she
does devel op any side effects will stop it

i mredi ately and report this to either nyself
or Dr. Schroeder. Oherw se, she wll
followup with ne in six nonths for

consi deration for repeat upper endoscopy.



23. Based on the determination that Patient A R possibly
was not allergic to Anroxil, Respondent prescribed her a 14-day
treatment reginmen of Amoxicillin and Carithronycin (Biaxin),
along with Nexium As Patient A.R |eft Respondent’s office,
Respondent told Patient AR to take the treatnent, assuring her
that she absolutely was not truly allergic to Amoxcil

24. Patient AR did not begin taking the Amoxil treatnent
regimen until March 25, 2006. She del ayed starting the
treat ment because she knew the treatnment would be “rough.” She
was concerned that she would m ss work and be unable to enjoy a
visit fromout-of-town famly. Patient A R Dbegan the treatnent
on a Saturday to give her body “a couple of days to adjust to
t he nmedi cation.”

25. Wthin three hours of taking the Anmoxil, Patient A F.
experienced a tingling and stinging sensation in her left mddle
finger. Because she had been working in the yard, Patient A R
believed that a bee m ght have stung her. She did not suspect
an allergic reaction because she had not had a | ocalized
reaction to Anoxil when she was fifteen years ol d.

26. On Sunday, March 26, 2006, Patient A.R continued to
take the Anoxil. Her finger continued to tingle, so she soaked
it in a saltwater solution

27. On Monday, March 27, 2006, Patient A R’'s finger

| ooked terrible; it was red and purple in color and swollen to



twce its normal size. As previously instructed by Respondent,
Patient AR called his office and spoke with a nurse. The
nurse suggested that Patient AR call an i medi ate care
facility because Respondent was in the operating roomthat
nmorni ng and had a “roomfull of patients” to see in the

af t ernoon.

28. On March 27, 2006, Patient AR ultimtely saw a
physi cian or a physician assistant at Gulf Coast |medi ate Care.
She was di agnosed with cellulites in the finger and prescribed a
creamto put on it twice a day. Patient A R was advised to
continue taking the Anoxil.

29. On March 28, 2006, Patient AR ’'s finger continued to
get worse, turning “purplish black” in color. Patient AR
continued to take the Anoxil-based treatnent regi nen because she
did not have a head-to-toe rash or swelling |ike she did when
she took the drug as a teenager.

30. On Wednesday, March 29, 2006, Patient A R woke up
wth a head-to-toe rash, swelling, and tightness in her chest.
Real i zing that she was suffering froman allergic reaction to
the Amoxil, Patient AR went to the emergency room of the Fort
Wal ton Beach Medical Center around 7:00 a.m

31. The energency room physician noted his clinical

i npression of Patient AR to be an acute allergic reaction and

10



cellulites in her third left finger. He imediately treated her
i ntravenously wi th Benadryl, Pepcid, and Sol unedrol.

32. After the trip to the enmergency room Patient AR
stopped taking the Anoxil. Patient AR ’s rash and the problem
with her finger subsequently resol ved.

33. On or about March 31, 2006, Patient AR saw Leo Chen,
M D., an orthopaedic surgeon. Dr. Chen exam ned Patient A R’s
finger on a referral from Respondent.

34. On or about April 3, 2006, Patient AR presented to
Respondent for the last tinme. Regarding that visit,
Respondent’ s notes state as foll ows:

Again | discussed this case with
Dr. Schroeder while the patient was in ny
of fice, and a phone consul tation was

obtained with Dr. Patrick Anastasio of
I nfectious Di sease. The patient did have an

allergic reaction to anoxicillin, and this
has now been confirned. She devel oped an
allergic reaction to anmoxicillin

approxi mately twenty years ago while she had
nmononucl eosis, and this was thought to be a
side effect due to the conbination of
nmononucl eosi s and anoxicillin, however this
apparently is not the case. She did seek
appropriate treatnment at the energency room
and was pl aced on appropriate drug therapy,
and seens to be resolving quite well at this
time. The patient will be sent for an

i nfectious disease consultation with

Dr. Patrick Anastasio, who will take on
treating the patient’s Helicobacter pylor

i nfection, which will need to be sonme form
of unconventional treatnent or
desensitization to penicillin.

11



35. On or about May 4, 2006, Patient AR presented to
Dr. Anastasio at Eneral d Coast Infectious D seases.
Dr. Anastasio prescribed “quadruple therapy” including the
antibiotics Biaxin and Flagyl for 14 days, along with Nexium and
Bi snut h Subsal i cyl ate, comonly known as Pepto Bisnol.

36. Patient AR conpleted the treatnment prescribed by
Dr. Anastasio. An August 2006 stool sanple confirned that the
treatnment had eradicated the H pylori stomach infection

37. Subjecting Patient AR to Amoxil in 2006 was a
chall enge to her reported allergy. Her allergic reaction was
nmore serious than when she was a teenager because it involved a
| ocalized reaction in her finger. This tine the challenge to
the allergy did not |ead to anaphyl axi s and deat h.

CONCLUSI ONS OF LAW

38. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
case pursuant to Sections 120.569 and 120.57(1), Florida
Statutes (2005).

39. Sections 456.072(2) and 458.331(2), Florida Statutes
(2005), authorizes Petitioner to inpose penalties ranging from
the issuance of a letter of concern to revocation of a
physician’s license to practice in Florida if a physician

commts one or nore acts specified therein.

12



40. Petitioner has the burden of proving, by clear and
convi nci ng evi dence, that Respondent viol ated Sections
458.331(1)(m and 458.331(1)(t), Florida Statutes (2005), as

all eged in the Anended Adm nistrative Conplaint. See Departnent

of Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Gsborne Stern Conpany, 670 So. 2d 932 (Fla. 1996).

41. Count | of the Anended Adm nistrative Conpl ai nt
al | eged that Respondent violated Section 458.331(1)(t), Florida
Statutes (2005), which states as foll ows:

(t) Notw thstandi ng Section 456.072(2) but
as specified in s. 456.50(2):

1. Commtting nmedical mal practice as
defined in s. 456.50. The board shall give
great weight to the provision of s. 766.102
when enforcing this paragraph. Medical

mal practice shall not be construed to
requi re nore than one instance, event, or
act .

2. Commtting gross nedical nmalpractice.

3. Commtting repeated nmedical mal practice
as defined in s. 456.50. A person found by
the board to have commtted repeated nedica
mal practi ce based on s. 456.50 may not be
|icensed or continue to be licensed by this
state to provide health care services as a
medi cal doctor in this state.

Not hing in this paragraph shall be construed
to require that a physician be inconpetent
to practice nedicine in order to be

di sci plined pursuant to this paragraph. A
final order of the board finding a violation
under this paragraph shall specify whether
the Iicensee was found to have commtted
“gross nedi cal mal practice,” “repeated

medi cal mal practice,” or “nmedical

mal practice,” or any conbination thereof,

13



and any publication by the board nust so
specify.

42. Medical malpractice is defined in Section
456.50(1)(g), Florida Statutes (2005), which states as follows
in pertinent part:

(g) “Medical mal practice” nmeans the failure
to practice nedicine in accordance with the

| evel of care, skill, and treatnent

recogni zed in general lawrelated to health

care licensure.

43. The “level of care, skill and treatnment recognized in
general lawrelated to health care licensure” neans the standard
of care specified in Section 766.102(1), Florida Statutes
(2005), which states as follows in relevant part:

(1) . . . The prevailing professional
standard of care for a given health care
provi der shall be that |evel of care, skill,
and treatment which, in light of all

rel evant surroundi ng circunstances, is
recogni zed as acceptabl e and appropriate by
reasonably prudent simlar health care

provi ders.

44. As alleged in Count | of the Anmended Adm nistrative
Conpl ai nt, Respondent violated the standard of care in one or
nore of the follow ng ways: (a) by prescribing Anoxil to
Patient A.R despite being aware of her allergy to the drug;

(b) by failing to refer Patient AR to another specialist in
gastroenterol ogy and i nfectious di sease due to the conplexity of

her problem and (c) by failing to treat Patient A R wth

anti biotics other than Anoxil.
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45. Cear and convi nci ng evidence indicates that
Respondent prescribed Anmoxil to Patient AR in a non-energent
situation. He did so with know edge of Patient A R’s self-
reported allergy when at | east one other reasonabl e treatnent
regi mnen was avail able that did not involve the use of Anoxil.

46. Respondent did not consult with or refer Patient AR
to an infectious disease specialist Iike Dr. Anastasio before
erroneously deciding that there were no other Anoxil-free
treatment regi mens avail able and that Patient AR was not truly
allergic to Anmoxil. Instead, he was willing to take an
unnecessary chance, challenging Patient A R’s allergy and
causing her to suffer the pain associated with an allergic
reaction. There is no persuasive evidence to the contrary.
Based upon these findings, it is concluded that Respondent
commtted nedical mal practice in violation of Section
458.331(1)(t), Florida Statutes (2005).

47. In Count Two of the Anended Adm nistrative Conpl aint,
Petitioner alleges that Respondent violated Section
458.331(1)(m, Florida Statutes (2005), which defines the
foll ow ng of f ense:

(m Failing to keep legible, as defined by
department rule in consultation with the
board, nedical records that identify the

| i censed physician or the physician extender
and supervi si ng physician by nane and

professional title who is or are responsible
for rendering, ordering, supervising, or

15



billing for each diagnostic or treatnent
procedure and that justify the course of
treatment of the patient, including, but not
limted to, patient histories; exam nation
results; test results, records of drugs
prescri bed, dispensed, or adm nistered; and
reports of consultations and

hospi talizations.

48. In this case, Respondent’s record keeping was |egible,
describing in detail his flawed reasoning. However, because
Respondent’s treatnent of Patient AR was erroneous, it cannot
be justified. It follows that Respondent could not docunent a
sufficient | egal reason for prescribing Anoxil to Patient AR

49. Respondent clearly violated Section 458.331(1)(m,
Florida Statutes (2005), by failing to docunment a justification
for his action. Even so, the offense depends entirely and is
subsuned by Respondent’s violation of the standard-of-care in
Count One. The offense does not serve to enhance a penalty for
t he underlying substantive standard-of-care violation.

50. Florida Adm nistrative Code Rul e 64B8-8. 001 provides a
range of penalties for certain violations. For Sections
458.331(1)(m and 458.331(1)(t), Florida Statutes (2005), the
respective range of penalties is as foll ows:

(m Froma reprimand to denial or tw (2)
years suspension followed by probation, and

an adm nistrative fine from $1, 000.00 to
$10, 000. 00.

* * %
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(t) Fromone (1) year probation to
revocati on or denial and an adm nistrative
fine from $1, 000.00 to $10, 000.

See Fla. Admin. Code R 64B8-8.001(2).

51. Pursuant to Florida Adm nistrative Code Rul e 64B8-
8.001(3), Respondent may deviate fromthe guideline penalties as
fol | ows:

(3) Aggravating and Mtigating

Circunst ances. Based upon consi deration of
aggravating and mtigating factors present
in an individual case, the Board may deviate
fromthe penalties recommended above. The
Board shall consider as aggravating or
mtigating factors the foll ow ng:

(a) Exposure of patient or public to injury
or potential injury, physical or otherw se:
none, slight, severe, or death.

(b) Legal status at the tinme of the
offense: no restraints, or |egal
constraints;

(c) The nunber of counts or separate

of f enses est abl i shed.

(d) The nunber of tinmes the sane offense or
of fenses have previously been conmtted by
the |licensee or applicant;

(e) The disciplinary history of the
applicant or licensee in any jurisdiction
and the length of practice;

(f) Pecuniary benefit or self-gain injuring
to the applicant or licensee;

(g) The involvenent in any violation of
Section 458.331, Florida Statutes, of the
provi sion of controlled substances for
trade, barter or sale, by a licensee. 1In
such cases, the Board will deviate fromthe
penal ti es recomended above and i npose
suspensi on or revocation of |icensure;

(h) Any other relevant mtigating factors.

17



52. This is a two-count case. Respondent has no prior
disciplinary history, but in this instance, he was willing to
unnecessarily put Patient AAR's health at ri sk.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMVENDED:

That Petitioner enter a final order finding that Respondent
violated the statutes as charged, issuing a |letter of concern,
i mposing a $10, 000 fine, and requiring five hours of continuing
medi cal educati on.

DONE AND ENTERED this 5th day of July, 2007, in Tall ahassee,

Leon County, Florida.

- —
~—— _—
SUZANNE F. HOOD
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 5th day of July, 2007

COPI ES FURNI SHED
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Mat t hew Casey, Esquire
Department of Health

4052 Bald Cypress Way Bin C-65
Tal | ahassee, Florida 32399-3265

Thomas F. Gonzal ez, Esquire
Beggs and Lane

Post O fice 12950

Pensacol a, Florida 32591-2950

Larry McPherson, Executive Director
Board of Medicine

Department of Health

4052 Bal d Cypress \Way

Tal | ahassee, Florida 32399-1701

Josefina M Tanayo, General Counse
Department of Health

4052 Bal d Cypress Way, Bin A02

Tal | ahassee, Florida 32399-1701

Dr. Ana M Vianonte Ros, Secretary
Department of Health

4052 Bal d Cypress Way, Bin A00

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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